
From: Information Officer

To: Communications; 

CC:

Subject: FW: Hastings Borough Council Request for Information 
Ref: 12/496

Date: Monday, December 24, 2012 2:09:01 PM

Attachments:

 
 
Start of Request for Information 

This is a Complaint on behalf of STAG in respect of HBC’s Refusal on 
30/08/2012 under the Freedom of Information Act to disclose the information 
(below). I also give you notice that we are minded to refer the Complaint to 
the Information Commissioner if it remains unresolved.

STAG asserts public interest outweighs your reliance on LPP under Section 
42 of the Act and your Refusal to disclose is therefore unjustified, as stated 
below: 

Refusal (a): “There is no evidence of a wider public (rather than individual) 
interest in disclosure.” 

Evidence of a wider public interest is evident for the following reasons, among 
others: 

1.  Legal advice was given openly to elected councillors, at a public 
meeting, to inform and/or influence their determination of the 
Archery Ground planning application. 

2.  That advice may have had a material impact on the Appeal, a 
possibility that you acknowledged in your reason for Refusal (b). 

3.  That advice could also have consequences for the 
determination of future planning applications in Conservation 
Areas.  

STAG also assert that the Act does not discriminate adversely against 
individuals seeking disclosure, and that refusal on the grounds the application 
under FoI was made in my name alone would be wrong in principle (as well 
as in fact).
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Refusal (b): “A public inquiry is to be held in November 2012, disclosure of 
the advice (in full) would compromise the Council's position.”

The Appeal procedure has concluded and there can be no risk of prejudice. 
This Reason is invalid. 

STAG therefore maintains the release of the advice, in full, together with the 
circumstances of its commissioning and presentation to the Planning 
Committee, is a matter of public interest on a contentious issue of planning 
policy and on the accountability and transparency of a public authority and the 
spending of public money. 

 
We therefore ask you to reconsider our original request for the following:  
   
1. The name of the barrister;  
2. A full copy of his/her legal opinion. 

 
We further request you disclose, under the Act: 

3. The date on which Hastings Borough Council requested the 
barrister’s opinion;  
4. The identity/status of the person who commissioned that 
opinion;  
5. The date that opinion was received by HBC, and;  
6. The cost (if any) to the taxpayer of that advice.  

 
Counsel have confirmed the information requested can now be disclosed, 
please see below 

 
1. The name of the barrister - Robert Walton of Landmark Chambers 

2. A full copy of his/her legal opinion - Please see below: 

3. The date on which Hastings Borough Council requested the barrister’s 
opinion - 13th June 2012 

4. The identity/status of the person who commissioned that opinion - Mrs K 
Cameron, Principal Solicitor 



5. The date that opinion was received by HBC - 14th June 2012 

6. The cost (if any) to the taxpayer of that advice - None 

The statutory requirement here is as set out in s.72 of the Town and Country 
Planning (Listed Buildings and Conservation Areas) Act 1990 (“the Listed 
Buildings Act”). This provides that in exercising any of its functions under the 
Town and Country Planning Act 1990 or the Listed Buildings Act in respect of 
a buildings or other land in a Conservation Area the LPA must pay “special 
attention” to “the desirability of preserving or enhancing the character or 
appearance” of the Conservation Area.

So, the test is preserve or enhance. In South Lakeland DC v Secretary of 
State [1991] 2 PLR 97 the House of Lords held the character / appearance of 
a Conservation Area could be preserved by a development that left the 
character / appearance unharmed. It follows that if a development would not 
harm the Conservation Area is would meet the preserve or enhance test.

The NPPF is planning policy – and the Council must of course take the policy 
into account in determining the applications – but it does not change the 
statutory test. The NPPF does not say that permission should be refused 
unless the development enhances the Conservation Area. Rather, it says 
(§131) that LPAs should take account of the desirability of sustaining and 
enhancing the significance of heritage assets and the desirability of new 
development making a positive contribution to local character and 
distinctiveness. Plainly, if a development enhanced a Conservation Area that 
would be a good thing, but I can see no basis in policy for refusing an 
application that leaves the Conservation Area unharmed. I note in this regard 
that §137 says that “proposals that preserve those elements of the setting [of 
a heritage asset] that make a positive contribution to or better reveal the 
significance of the asset should be treated favourably”. Thus the NPPF 
encourages the grant of planning permission for development proposals that 
do not harm (i.e. preserve) those elements that make a positive contribution 
to / better reveal the significance of the heritage asset in question.

In the present case, then, if the scheme leaves the CA unharmed it would in 
my view be unobjectionable in planning terms.

Robert Walton 

End of Request for Information 
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