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Start of Request for Information

Following the publication of the Case Officers report on the Rocklands  HS/FA/14/1036 which
states:

 

“A barrister acting for the Council has advised on this position. On the issue of the weight to

be afforded the planning history, he is not convinced the planning permission

HS/FA/12/00952 has been abandoned. He acknowledges that the point may not be entirely

Straightforward but is of the view that where a building, purportedly constructed pursuant to a

consent but actually found to be unauthorised, is demolished, it can, in principle, be replaced

by the permitted building. That is provided that the permission has not expired and that the

site, after demolition of the unauthorised building, is in a physical state that still allows the

original permission to be implemented in accordance with the approved plans and imposed

conditions. Therefore, for the purposes of the current application, we have assumed that if

the current building, the subject of this application, is demolished, the building granted under

HS/FA/12/00952 could be built while it is extant. That consent expires in February 2014”

 

Could you please supply us with a full copy of the quoted HBC’s barristers report for
consideration by our legal advisor.

NOTICE OF REFUSAL

The information you have requested to receive a full copy of the Barristers report in respect of
HS/FA/112/00952 is classed as exempt information under Section 42 of the Freedom of
Information Act – Legal Professional Privilege.

Information is exempt if it is protected by Legal Professional Privilege, this applies to
communications between a professional legal advisor and a client from being disclosed.  The
information you have requested has been provided to us by a professional legal advisor for the
purpose of advice.  We therefore consider the information you have requested to be exempt
information by virtue of the provisions of the Act. 

The exemption afforded by Section 42 is subject to what is known as the ‘public interest test’. 
When applying the test in a particular case a public authority is deciding whether the public interest
is better served by non-disclosure than by disclosure. 

Although the Freedom of Information Act does not define ‘in the public interest’, there is a
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presumption under Freedom of Information that openness is in the public interest.  In applying the
public interest test a public authority will take into account the distinction that has been often made
by courts between things that are in the public interest, and things that merely interest the public. 
Where applicants have not identified public interest considerations succinctly or accurately, the
public authority has a responsibility under the Act to make their own assessment of the public
interest considerations in the particular case.

We have identified the following public interest factors that may be seen as encouraging the
disclosure of information:

a)      furtherance of understanding and participation in the public debate of issues of the day

b)      promotion of accountability and transparency by public authorities in the decision they
make and the spending of public

We consider these factors to be of limited relevance in relation to the information in question.

Public interest factors seen as encouraging non-disclosure are, generally, the exemptions
themselves.   In consideration of this matter we came to the following conclusions:

a)      release of the information would prejudice the Council’s position

      b)   the impact (beneficial or otherwise) of disclosure upon individuals and/or the wider public

        c)    the likelihood and severity of any harm or prejudice that disclosure could cause

        d)   the significance or sensitivity of the information

    

In weighing the factors for and against disclosure we have concluded that the likely benefit to the
applicant and the wider public of disclosure is outweighed by the likely prejudice caused by such
disclosure and that therefore the public interest is better served by non-disclosure. 

For the reasons given above we will not be communicating to you the information you have
requested.

End of Request for Information

Dated 26th February 2015


