
From: Information Officer

To: Communications; 

CC:

Subject: FW: Re: Hastings Borough Council Request for 
Information Ref: 12/346

Date: Thursday, August 30, 2012 9:27:50 AM

Attachments:

 
 
 
Start of Request for Information 

Re: Archery Ground Planning Application HS/FA/09/00482 
 
Request under FOI 
 
At the meeting of the Planning Committee on June 20 this year, when the 
above application was discussed, the Borough Solicitor read out a statement 
based on information from an unnamed barrister, on the respective relevance 
of the words AND and OR in reference to the legal requirement for 
developments in Conservation Areas to “preserve and/or enhance”. 
I formally request: 
 
1. The name of the barrister; 
 
2. A full copy of his/her legal opinion. 
 
I am making this application under FOI because requests by me to the 
Planning Department and the Legal Department of HBC, for the relevant 
information, have not been met. 
 
Notice of Refusal 

The Council does hold the advice however under Section 42 of the Freedom 
of Information Act ('the Act'), information is exempt information if it is 
information in respect of which a claim to legal professional privilege could be 
maintained in legal proceedings.  Legal professional privilege protects 
communications between a professional legal advisor and a client from being 
disclosed.  The information you have requested is a response drafted by a 
professional legal advisor for the purpose of advice.  We therefore consider 
the information you have requested to be exempt information by virtue of the 
provisions of the Act.  
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The exemption afforded by Section 42 is subject to what is known as the 
‘public interest test’.  When applying the test in a particular case a public 
authority is deciding whether the public interest is better served by non-
disclosure than by disclosure.  

Although the Freedom of Information Act does not define ‘in the public 
interest’, there is a presumption under Freedom of Information that openness 
is in the public interest.  In applying the public interest test a public authority 
will take into account the distinction that has been often made by courts 
between things that are in the public interest, and things that merely interest 
the public.  Where applicants have not identified public interest considerations 
succinctly or accurately, the public authority has a responsibility under the Act 
to make their own assessment of the public interest considerations in the 
particular case.

We have identified the following public interest factors that may be seen as 
encouraging the disclosure of information:

a)      furtherance of understanding and participation in the public 
debate of issues of the day

b)      promotion of accountability and transparency by public 
authorities in the decision they make and the spending of public 
money, disclosure of information may also assure the public of the 
personal probity of elected leaders and officials

We consider these factors to be of limited relevance in relation to the 
information in question.

Public interest factors seen as encouraging non-disclosure are, generally, the 
exemptions themselves.   In consideration of this matter we came to the 
following conclusions:

a)      that there is no evidence of a wider public (rather than individual) 
interest in disclosure 

      b)   a public inquiry is to be held in November 2012, disclosure of the 
advice (in full) would compromise the Council's position

In weighing the factors for and against disclosure we have concluded that the 
likely benefit to the applicant and the wider public of disclosure is outweighed 



by the likely prejudice caused by such disclosure and that therefore the public 
interest is better served by non-disclosure.  

For the reasons given above we will not be communicating to you the 
information you have requested. 

 
End of Request for Information 
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